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This case was previously before us on March 25, 2015, pursuant to an August 8, 2014,
unpublished decision from the United States Court of Appeals for the Eleventh Circuit. See
BEEE v. US. Att’y Gen., 574 F. App’x 888 (11th Cir. 2014). In accordance with the Eleventh
Circuit’s instruction to “determine whether Bji}’ s statements (including her testimony) are
credible[,]” we remanded the record to the Immigration Judge “to make an explicit credibility
finding, and, if the respondent is found credible, to determine whether the respondent has a
well-founded fear of persecution in light of the Eleventh Circuit’s finding of past persecution”
(BIA Dec. at 1 (Mar. 25, 2015)). See Bl v. U.S. Att’y Gen., supra, at 892. The Eleventh
Circuit also stated that, “[i]f her statements are not credible, her application for asylum should be
denied unless there is sufficient corroborative evidence other than her statements to prove her
claim.” Id.

On remand, the Immigration Judge made an adverse credibility finding, and he determined in
the alternative that the respondent did not have a well-founded fear of persecution because the
presumption of such a fear that arose from her past persecution had been rebutted (I.J. at 6-8,
8-10 (Sept. 17, 2015)). The respondent has appealed from the Immigration Judge’s
September 17, 2015, decision.! For the following reasons, the respondent’s appeal will be
sustained, she will be found eligible for and deserving of asylum on this record, and the record
will be remanded for the completion of the respondent’s biometric background and security
investigation.

To recapitulate the long history of this case, the proceedings were initiated on May 26, 2006.
On October 30, 2009, we dismissed the respondent’s appeal from the Immigration Judge’s
May 2, 2008, decision, in which the respondent was found not credible, and her applications for

I Along with her appeal brief, the respondent has submitted a motion to supplement the record.
With the motion, the respondent has submitted an identical copy of our record of proceedings
that was reviewed by the Eleventh Circuit. These documents, including transcripts, decisions,
and hearing notices, are already in the record.



asylum, withholding of removal, and protection under the Convention Against Torture were
denied. On April 21, 2010, the Eleventh Circuit granted the government’s unopposed request to
remand the case, and on October 26, 2010, we remanded the record for the Immigration Judge to
“address whether, if credible, the respondent sustained her burden of demonstrating eligibility for
relief from removal, pursuant to the instructions of the Eleventh Circuit” (BIA Dec. at 1 (Oct. 26,
2010)).

The Immigration Judge denied the respondent’s applications for asylum and withholding of
removal again on December 6, 2011 (I.J. at 11 (Dec. 6, 2011)). In reaching his decision, the
Immigration Judge stated that the respondent’s testimony “is not consistent and credible” (LJ. at
7 (Dec. 6, 2011)). However, because the Immigration Judge felt constrained by our October 26,
2010, remand order to accept the respondent’s testimony as credible, he did so (I.J. at 8 (Dec. 6,
2011)). On July 24, 2013, we dismissed the respondent’s appeal from the Immigration Judge’s
decision. In accordance with section 208(b)(1)(B)(iii) of the Immigration and Nationality Act,
8 U.S.C. § 1158(b)(1)(B)(iii), we presumed the respondent’s credibility on appeal (BIA Dec. at 1
n.1 (July 24, 2013)). Following the Eleventh Circuit’s second remand on August 8, 2014, and
our third on March 25, 2015, the Immigration Judge issued the underlying September 17, 2015,
decision, in which the respondent was again found not to be credible, and her application for
asylum was denied.

On appeal the respondent makes several arguments, but we need only address two of the
allegations of error. First, the respondent contends that the adverse credibility finding is clearly
erroneous (I.J. at 6-8). On review pursuant to 8 C.F.R. § 1003.1(d)(3)(i), we agree and will set
the adverse credibility finding aside. Second, the respondent contends that the Immigration
Judge committed reversible error when he determined in the alternative that the Department of
Homeland Security (“DHS”) has rebutted the presumption of a well-founded fear of persecution
based on a showing of a “fundamental change” in circumstances (I.J. at 9-10). See 8 C.F.R.
§ 1208.13(b)(1)(1)(A). On “clear error” review of the Immigration Judge’s factual findings and
de novo review of other matters, we agree with the respondent that the DHS has not rebutted the
presumption of a well-founded fear of persecution. See 8 C.F.R. §§ 1003.1(d)(3)(i) and (ii).

Turning first to the adverse credibility finding, the respondent contends that it is not based on
“specific, cogent reasons” (Respondent’s Br. at 34). The respondent argues that her discrepant
testimony as to the dates of the 2005 elections in Ethiopia does not support the adverse
credibility finding because there were, in fact, two separate elections held on the discrepant dates
that the respondent provided (Respondent’s Br. at 38). The respondent contends that she was
testifying to two different elections instead of one election.

However, even if the reason for the respondent’s provision of the discrepant dates was not
that she was referring to two different elections, the discrepancy does not support an adverse
credibility finding. Given the passage of several years between the respective hearings, we do
not deem this discrepancy to be potentially reflective of the respondent’s credibility, especially in
view of the confusion created by the different kinds of calendars (I.J. at 8 (Sept. 17, 2015)).
While we recognize that under the REAL ID Act, discrepancies in an asylum applicant’s
testimony need not go to the heart of the claim, the discrepancy in dates upon which the
Immigration Judge relied is not sufficiently significant to support an adverse credibility finding,
even under the more flexible legal standards that now pertain.
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The Immigration Judge’s decision also relied on another discrepancy as justification for the
adverse credibility finding. The respondent testified at the May 2, 2008, and December 6, 2011,
hearings that, after she traveled from Ethiopia to Kenya, she flew in an airplane from Kenya to
South Africa, and then from South Africa went to Brazil before her arrival in the United States
via Guatemala and Mexico (Tr. at 60, 62-64 (May 2, 2008), 96 (Dec. 6, 2011)). At the July 22,
2015, hearing, the respondent testified that she did not remember where she went after entering
Kenya but before reaching Brazil (I.J. at 7 (Sept. 17, 2015); Tr. at 40 (July 22, 2015)). Further,
the respondent testified that she could not recall where she went after Kenya because she was
“traveling by ship” (Tr. at 40 (July 22, 2015); I.J. at 7 (July 22, 2015)) (emphasis added).

Although the respondent has not offered an explanation on appeal for this contradiction, we
consider the means of traveling to the United States to be of merely tangential relevance to the
respondent’s asylum claim. The respondent had to arrive by some means, and we cannot discern
how the specific means of travel could have been used to embellish in any way the facts
underlying the asylum claim in an effort to strengthen it. Under the totality of the circumstances,
we do not view this testimony as providing a sufficient reason to doubt the respondent’s
testimony about the salient aspects of her asylum claim. See section 208(b)(1)(B)(iii) of the Act.
Nor does the record sufficiently support the other factual components of the Immigration Judge’s
adverse credibility finding. On review for clear error, therefore, we reverse the adverse
credibility finding.

The Immigration Judge alternatively assumed that the respondent was entitled to a
presumption of a well-founded fear of persecution, but determined that the DHS has rebutted the
presumption on the basis of changed country conditions. We will reverse this determination as
well. First, the Immigration Judge impermissibly placed the burden of proof on the respondent
when he relied on the silence in the State Department’s country report on certain matters
pertaining to the current political situation in Ethiopia. Silence cannot rebut the presumption of a
well-founded fear of persecution. See Gaksakuman v. U.S. Att’y Gen., 767 F.3d 1164, 1170
(11th Cir. 2014). Second, the perceived deficiency in the respondent’s testimony and other
evidence of current country conditions in Ethiopia is also insufficient to rebut the presumption
(IJ. at 9-10 (Sept. 17, 2015)). To the contrary, the country conditions evidence continues to
document the mistreatment of political opponents in Ethiopia (Respondent’s Br. at 41). The
DHS has not rebutted the presumption of a well-founded fear in this case.

Accordingly, the following orders will be entered.

ORDER: The respondent’s appeal is sustained, and on this record, the respondent is found
eligible for and deserving of asylum.

FURTHER ORDER: Pursuant to 8 C.F.R. § 1003.1(d)(6), the record is remanded to the
Immigration Judge for the purpose of allowing the DHS the opportunity to complete or update
identity, law enforcement, or security investigations or examinations, and further proceedings, if
necessary, and for the entry of an order as provided by 8 C.F.R. § 1003.47(h).
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FOR THE BOARD
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I respectfully dissent. I would affirm the Immigration Judge’s determination that the
Department of Homeland Security has rebutted by a preponderance of the evidence the
presumption that the respondent has a well-founded fear of persecution. Contrary to the
majority’s characterization of the analysis, the Immigration Judge did not place the burden of
proof on the respondent or invoke the “silence” of the Department of State country report.
Rather, the Immigration Judge relied upon the country report as evidence that members of the
successor party to the political party that the respondent had supported are not subject to
persecution, as well as to show that the most recent election in Ethiopia was “‘generally
peaceful”” (I.J. at 9 (Sept. 17, 2015)). And when asked why she fears returning to Ethiopia, the
respondent only articulated the past mistreatment on which her asylum claim is based; she has no
basis in the current country conditions to fear returning to Ethiopia.

In addition, the Immigration Judge’s adverse credibility finding is not clearly erroneous. See
U.S. Commodity Futures Trading Comm'n v. Hunter Wise Commodities, LLC, 749 F.3d 967, 974
(11th Cir. 2014). The majority seem to have resurrected the long-since-abrogated “heart of the
claim” requirement for an adverse credibility finding, which was once operative within certain
judicial circuits (although not in this circuit, see Xin Qiang Li v. U.S. Att’y Gen., 194 F. App’x
886, 887 (11th Cir. 2006)). Contrary to the majority’s approach, I would affirm the adverse
credibility finding based on the component fact-findings identified by the Immigration Judge.
Indeed, I find the date discrepancy dismissed by the majority and the respondent’s irreconcilably
contradictory testimony regarding whether she traveled to the United States by ship or by plane
to constitute sufficient support for the adverse credibility finding. And in regard to whether the
respondent sailed to the United States on a ship or flew here on a plane, the Supreme Court had
something rather apropos to say about this 195 years ago:

[W]here the party speaks to a fact in respect to which he cannot be presumed
liable to mistake, as in relation to . . . his being in a vessel on a particular voyage,
or living in a particular place, if the fact turn out otherwise, it is extremely
difficult to exempt him from the charge of deliberate falsehood; and Courts of
justice, under such circumstances, are bound, upon principles of law, and morality
and justice, to apply the maxim falsus in uno, falsus in omnibus.

See The Santissima Trinidad, 20 U.S. 283, 339 (1822) (emphasis added).

Finally, the United States Court of Appeals for the Eleventh Circuit holds that an applicant
for asylum can establish a well-founded fear with corroborative evidence even if she is found not
credible. See Lyashchynska v. U.S. Att’y Gen., 676 F.3d 962, 967 (11th Cir. 2012). But the
respondent has not submitted sufficient corroborative evidence in this case.



The person in the best position to corroborate the respondent’s claims is her sister, who the
respondent has claimed was incarcerated with her in Ethiopia and accompanied her on every leg
of the journey from Ethiopia to the United States (Tr. at 32-34, 66-68 (July 22, 2015)).
However, although the respondent claimed that her sister, who has also applied for asylum in
removal proceedings at the Atlanta, Georgia, immigration court, could not testify at the
July 22, 2015, hearing because she is pregnant, her sister also did not testify at her two prior
hearings (Tr. at 33 (July 22, 2015)). Nor did the respondent request a continuance before the
July 22, 2015, hearing so that her sister could testify after the pregnancy. I take administrative
notice that, according to the addresses provided in connection with their removal proceedings,
the respondent and her sister have resided at the same address in Atlanta during the pendency of
the proceedings.! See 8 C.F.R. § 1003.1(d)(3)(iv). As the respondent’s prior counsel admitted,
the respondent has provided no testimony from her sister — the one person uniquely situated to
corroborate her claim (Tr. at 66-68 (July 22, 2015)).

True, the respondent has provided letters from three family members and two additional
witnesses who remain in Ethiopia (Exh. R1 (Nov. 17, 2011)). But statements from witnesses
abroad who cannot be questioned are not entitled to significant weight under the circumstances
of this case. In other words, the submission of these untestable statements does not counteract or
ameliorate the negative inference that follows from the failure to offer corroborative testimony
from the only available witness able to provide an eyewitness account of the core events on
which the claim is based. See Creel v. Comm’r, 419 F.3d 1135, 1142 (11th Cir. 2005) (““It is
well settled that the production of weak evidence when strong is available can lead only to the
conclusion that the strong would have been adverse.”” (quoting Thelma C. Raley, Inc. v. Kleppe,
867 F.2d 1326, 1329 (11th Cir. 1989))); see also Ring Plus, Inc. v. Cingular Wireless Corp.,
614 F.3d 1354, 1362-63 (Fed. Cir. 2010); A.B. Dick Co. v. Burroughs Corp., 798 F.2d 1392,
1400 n.9 (Fed. Cir. 1986).

The respondent’s remaining corroborative evidence is probative of general country
conditions and, accordingly, has nothing specific to say in regard to the respondent’s particular
factual claims. See Matter of McMullen, 17 1&N Dec. 542 (BIA 1980). As such, it is not the
kind of corroborative evidence that can stand in the place of credible testimony and readily
available corroborative testimony from an eyewitness. Accordingly, the respondent has not
supported her application with credible testimony or readily available corroborative evidence. I
therefore respectfully dissent and would dismiss the respondent’s appeal.

Roger A. Pauley
Board Member

! We administratively closed the sister’s removal proceedings in response to a joint motion on
May 7, 2015. The sister’s proceedings were before us because she had taken an appeal from the
Immigration Judge’s April 23, 2014, denial of her application for asylum and for withholding of
removal.



