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The respondent is a native and citizen of Malawi. In a decision entered on June 7, 2016, an
Immigration Judge denied his application for asylum, withholding of removal, and protection
under the Convention Against Torture on the basis of an adverse credibility finding.
Alternatively, the Immigration Judge concluded that the respondent did not satisfy his burden of
proving eligibility for these forms of relief. See 8 C.F.R. §§ 1208.13(b), 1208.16(b), 1208.16(c),
and 1240.8(d). In addition, the Immigration Judge denied the respondent’s application for
cancellation of removal, concluding that he failed to establish that he has not been convicted of
an offense under section 237(a)(2)(E)(i) of the Immigration and Nationality Act, 8 U.S.C.
§ 1227(a)(2)(E)(i). See section 240A(b)(1)(C) of the Act, 8 U.S.C. § 1229b(b)(1)(C). The
respondent’s appeal of this decision will be sustained in part and the record will be remanded.

The Board reviews an Immigration Judge’s findings of fact for clear error. 8 C.F.R.
§ 1003.1(d)(3)(1). We review issues of law, discretion, or judgment de novo. 8 C.F.R.
§ 1003.1(d)(3)(11).

It is undisputed that on November 30, 2015, the respondent was convicted of child
abandonment in violation of section 19-10-1(b) of the Georgia Code Annotated (“GCA”)
(LJ. at 6; Exh. 4, Tab B). The Immigration Judge held that all of the conduct punishable under
GCA § 19-10-1(b) falls within the generic definition of “crime of child abuse” adopted in
Matter of Velasquez-Herrera, 24 1&N Dec. 503, 512 (BIA 2008), and clarified in
Matter of Soram, 25 1&N Dec. 378, 381 (BIA 2010), such that the respondent’s conviction is
categorically a crime of child abuse pursuant to section 237(a)(2)(E)(i) of the Act (L.J. at 8-9).
See Moncrieffe v. Holder, 133 S.Ct. 1678, 1684 (2013).
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On appeal, the respondent argues that GCA § 19-10-1(b) categorically is not a crime of child
abuse. Applying our de novo review, we agree. The statute of conviction provides that if any
parent “willfully and voluntarily abandons his or her child . . . , leaving it in a dependent
condition, he or she shall be guilty of a misdemeanor.” GCA § 19-10-1(b). A child is deemed to
be “in a dependent condition” when “the father or mother does not furnish sufficient food,
clothing, or shelter for the needs of the child.” GCA § 19-10-1(a). The respondent has cited
Georgia cases which establish that GCA § 19-10-1(b) penalizes the failure to pay child support
and does not necessarily include any element of harm, including the risk of harm or a threat of
injury, to the child involved. See Carter v. State, 287 Ga.App. 463 (2007); Greene v. State,
268 Ga.App. 125 (2004). Thus, GCA § 19-10-1(b) does not categorically match the generic
definition “crime of child abuse.” Cf. Matter of Mendoza Osorio, 26 I&N Dec. 703 (BIA 2016)
(holding that endangering the welfare of a child in violation of section 260.10(1) of the
New York Penal Law is a categorical crime of child abuse because the statute requires that the
defendant knowingly engaged in conduct likely to be injurious to a child, and the respondent
cited no New York case law establishing a realistic probability that the statute would be applied
to punish conduct falling outside the generic definition). As a result, we will reverse the holding
that the respondent failed to show that he has not been convicted of an offense under section
237(a)(2)(E)(i) of the Act, as necessary to qualify for cancellation of removal. See section
240A(b)(1)(C) of the Act.’

We will remand the record so the respondent may attempt to satisfy the remaining
requirements for obtaining cancellation of removal. See section 240A(b)(1) of the Act. Pending
the remand, we hold in abeyance the respondent’s arguments concerning the denial of asylum,
withholding of removal, and CAT protection.’

Accordingly, the following order is entered.

ORDER: The appeal is sustained and the record is remanded for further proceedings and the
entry of a new decision consistent with this opinion.
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! Because GCA § 19-10-1(b) is categorically not a crime of child abuse, the modified categorical
approach is inapplicable. See Mathis v. United States, 136 S. Ct. 2243, 2253-54 (2016).

2 We observe that the respondent has not identified error in the conclusion that he did not
establish eligibility for adjustment of status (LJ. at 9-10). See section 245(a) of the Act, 8 U.S.C.
§ 1255(a). '
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I respectfully dissent.

I would affirm the Immigration Judge’s finding the respondent is ineligible for cancellation
of removal because he failed to establish that he has not been convicted of a crime of “child
abuse” under section 237(a)(2)(E)(i) of the Immigration and Nationality Act, 8 U.S.C.
§ 1227(2)(2)(E)()-

I agree with the Immigration Judge that all of the conduct punishable under GCA
§19-10-1(b) falls within the generic definition of “crime of child abuse” adopted in Matter of
Velasquez-Herrera, 24 1&N Dec. 503, 512 (BIA 2008), and clarified in Matter of Soram, 25 1&N
Dec. 378, 381 (BIA 2010), such that the respondent’s conviction is categorically a crime of child
abuse. I disagree with the majority that a child deemed to be “in a dependent condition” does not
necessarily include any element of harm, including the risk of harm or a threat of injury, as
contemplated by section 237(a)(2)(E)(i) of the Immigration and Nationality Act.

Further, even if I agreed to remand on this issue, the respondent’s other relief applications
should be adjudicated prior to a remand.

o ALl

Patricia A. Cole, Board Member




